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Northwest Power and Conservation Council 

 Meeting Notes  

June 14 & 15, 2016 

Redmond, Oregon 

   
 
June’s Council meeting in Oregon’s high desert country offered the first, on-the-record briefing 

on U.S. District Court Judge Michael Simon’s ruling against NOAA Fisheries, the U.S. Army Corps 

of Engineers and the U.S. Bureau of Reclamation, et.al.  While all sides have had plenty of time 

to review the decision, staff counsel John Shurts said it promises to “be a real donnybrook” as 

plaintiffs will want to explore alternatives that impact harvest and operations. 

 

Other news from the meeting included the announced retirement of Washington’s Council 

Member Phil Rockefeller on July 15.  In addition, after 35 years working with the Council, Tom 

Eckman, senior advisor and former director of the Power Division, offered some parting words 

of wisdom.   
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The Agenda  

Stakeholders eye options following Judge’s BiOp decision 

The decision on the Biological Opinion (BiOp) by Judge Michael Simon has been out for a month, 

and the Council entertained an on-the-record briefing on the opinion at its June meeting.  The 

BiOp is the federal government's framework for protecting endangered salmon in the Columbia 

River Basin. 
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“It’s a federal district court judge who has found fault with the BiOp … so what else is new?” 

shrugged John Shurts, staff general counsel.  “It’s the fourth time in the last 16 years, and it’s an 

event we’re used to having happen.  But some things about this one are new and a little 

different.” 

 

He said that Judge Simon ruled that NOAA Fisheries violated the Endangered Species Act (ESA).  

Ruling the jeopardy analysis with regard to effects on listed salmon and steelhead was an 

arbitrary and capricious review standard.  “He concluded that there was a lack of a reasoned 

link between the uncertain benefits and the conclusions.” 

 

Council Member Tom Karier remarked that this is the area he 

found most challenging to the Council’s program:  “We’re 

heavily based on habitat,” he said.  “Over a 20-year period, 

we’ve spent $200 – $300 million monitoring, and doing 

research on the effectiveness of all this… I didn’t get a sense he 

was familiar with that body of research and made decisions on 

biological effectiveness that seemed unusual for a federal 

judge.  I didn’t see some of the positive results reflected in his 

comments.” 

 

Shurts replied that some other judge would have deferred to 

the view of the agencies, but this one didn’t.  The judge didn’t 

find the uncertainty troubling; he found that converting that 

uncertainty into evidence of survival was a problem.  “How to 

rely on these actions and use them in an ESA analysis, to offset 

the impact of FCRPS operations, is going to be a challenge.” 

 

However, on whether the critical habitat of ESA fish was modified, the federal government 

prevailed — the judge ruled that hydro actions themselves in the migration corridor did not 

violate the standard.  The court said that there is a solid body of evidence that actions have 

brought survival benefits.  

 

The judge also ruled that the Corps and the Bureau failed to comply with the National 

Environmental Policy Act (NEPA) by not preparing and considering an environmental impact 

statement before approving the records of decisions for operating the Federal Columbia River 

Power System (FCRPS). 

 

Shurts summarized the decision as what was comprehensive enough was too old, and what was 

old was not comprehensive enough.  Federal agencies have been riding on that coverage for 

“Over a 20-year 

period, we’ve spent 

$200 – $300 million 

monitoring, and 

doing research on the 

effectiveness of all 

this…  I didn’t see 

some of the positive 

results reflected in 

his comments.”  
 

Tom Karrier 

NW Power & 

Conservation Council 
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some time, Shurts said, and the judge said it’s not fresh enough for the analysis needed.  The 

judge realized that at this stage, he couldn't tell agencies what to do, but he wants a 

comprehensive environmental impact statement.  Therefore, the challenge going forward is 

how the federal government looks at the National Environmental Policy Act (NEPA) piece.  

 

Next steps 

Judge Simon ordered the federal defendants to file their NEPA compliance plan by June 3, 

which was accomplished.  Then, the judge asked for a new FCRPS BiOp in two years (due March 

2018), which had to be done anyway.   

 

The problem, Shurts said, is that coordinating a five-year NEPA process with the need to 

produce a new BiOp is going to be a puzzle.  Shurts discussed the concern that this will take 

precedence over all the other work that has to be done.   

 

Finally, the Council’s 2014 Fish and Wildlife program is under litigation.  One issue raised is how 

the Council’s actions recognized the issues raised in the BiOp.  Shurts said that staff filed a 

page-and-a-half supplement to its brief to let the court know it shouldn’t affect how its issues 

are analyzed. “We have a 2019 Fish and Wildlife program coming,”    he said.  “How the 

Council’s program links up with a bunch of alternatives falls in the lap of the Council.” 

 

Washington’s Phil Rockefeller to retire from Council 

Council Member Phil Rockefeller, appointed to the Council in 2011 by Washington State 

Governor Christine Gregoire, announced his retirement effective this July 15.  He noted that 

this year’s publication of the Seventh Northwest Power Plan while Council Chair was his 

proudest accomplishment.   

 

Prior to his appointment to the Council, Rockefeller served 13 years in the Washington State 

Legislature where he chaired the Senate Environment, Water & Energy Committee.  

Throughout his career, he has been a strong advocate of renewable energy investment, fish and 

wildlife protection and development of state and local adaptation strategies to address impacts 

of climate change. 

 

Regional differentials in residential rates paper released for public comment  

The Council voted to release a paper for public comment that looks at whether there are 

regional differentials in rates between the investor-owned utilities and public utilities.   
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Massoud Jourabchi, staff economic analysis manager, and Tom Eckman, senior advisor, briefed 

Council members on their findings.  Last March, staff was asked to evaluate average energy 

costs on an annual basis and an average bill.  They wanted to see if there was a correlation 

between bills people pay and different variables: urban versus rural density, access to natural 

gas, heating system efficiency, home vintage, housing type mix, historical energy efficiency by 

the utility, household income and the level of poverty.   

 

Only two factors contributed to a difference in the average annual electricity use between 
publicly utilities and IOUs:  
 
o Access to natural gas (where bills were lower, mostly in urban areas); and  

o Historical energy efficiency – They looked at investments and resulting savings for energy 

efficiency from 2005 to 2014, and how that related to annual consumption and a change in 

overall bills.   

 

Massoud said staff also examined the level of poverty and found that it was not a critical factor 

in comparing publics to IOUs. 

 

Eckman said that staff investigated the fraction of each utility’s regional sales, and the fraction 

of the conservation they had done.  Utilities that did more conservation had lower increases 

(and some decreases in average bills), than those who didn't spend as much.  IOUs represent 55 

percent of residential sector sales, but they did 63 percent of the conservation over that decade.  

As a consequence, those overall bills didn't grow as fast. 

 

Funding for Mitchell Act hatcheries remains static 

NOAA Fisheries’ Rob Jones updated Council members on Mitchell Act hatchery funding, saying 

that while it hasn’t increased, it has remained steady with funding between $15 and $22 million 

annually over the past ten years.  The Act, passed in 1938, requires mitigating the impacts to 

fish from water diversions, dams, pollution and logging.   

 

The rewards of funding these programs for the regions 330 hatchery programs have been clear, 

Jones asserted, as more than one species would likely be extinct without artificial propagation 

from hatcheries.  In addition, hatcheries help meet trust obligations to the tribes and mitigation 

agreements.  On the other hand, Jones acknowledged there is risk that gene flow between 

hatchery and natural fish can erode diversity, and resilience to variable and changing 

environmental conditions. 

 

NOAA manages the programs and decisions are guided by the environmental impact statement 

created under National Environmental Policy Act and the Endangered Species Act.  Jones said 
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that hatchery programs could accomplish their purpose by including certain reforms.  The 

National Marine Fisheries Services (NMFS) has been working with hatchery operators to 

identify and tailor reforms for hatchery programs that propose to receive Mitchell Act funding.   

 

Approximately 63 hatchery programs are expected to receiving funding this year.  Congress 

appropriates Mitchell Act funding one year at a time.  “It’s been a problem for us, because we 

never know what we could get in a subsequent year”, Jones said.   

  

Jones wrapped up by listing NOAA’s experience with litigation.  Saying that after the first round 

of litigation on hatcheries, they have learned they need to better explain NOAA’s position for 

operating the hatcheries to the judges.    

Eckman bids farewell with a few nuggets of wisdom  

After nearly three-and-one-half decades and seven Northwest Power Plans, Tom Eckman is 

retiring.   

 

“It’s a testament to this organization and the regional utilities that we’ve built an architecture 

that has sustained itself as well as it has,” he said.  But before departing, he shared a few pieces 

of advice for Council members: 

 

“Be patient.  We’re operating a big power system 

that’s like a supertanker.  It’s a good thing it doesn’t 

turn very fast.  We don’t want to make quick 

decisions, such as abandoning energy efficiency as 

we did in the 90s and thinking the market would take 

care of it.  Let’s not do that again.  Those are short-

term corrections that are hard to recover from.  It’s 

taken 35 years for this region to grasp that energy 

efficiency is a resource.  No one imagined that when 

the Act was passed that more than half our load 

growth would be met with energy efficiency.   

 

Be persistent.  We do the least-cost thing.  The proclivity is to do what’s convenient or 

politically expedient.  That’s why we have a statute that directs us to buy the cheapest 

thing first.  Our goal has been to make that happen. 

 

Stay objective.  We have don’t have regulatory authority.  We’ve succeeded because we 

do objective, unbiased analysis.  That’s how we get things done.” 

 

“It’s a testament to this 

organization and the regional 

utilities that we’ve built an 

architecture that has sustained 

itself as well as it has.  

        Be patient é 

        Be persistent é 

        Stay objective éò 

 

Tom Eckman, 

NW Power and  

Conservation Council 
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Council members expressed their appreciation for Eckman’s intellect, humor and longevity, 
noting he is leaving behind a rich legacy.  Member Pat Smith said, “The mark of a good leader is 
to lead by example, and Eckman’s leadership and achievements are reflected in the Seventh 
Power Plan and policy.”  
 

Report confirms energy efficiency is valued resource, second only to hydro 

It’s confirmed; the region surpassed the {ƛȄǘƘ tƻǿŜǊ tƭŀƴΩǎ 
energy efficiency target according to the recently released 
2015 Regional Technical Forum’s Annual Report.   
 
“Efficiency is now a major resource in the region’s clean, 
affordable power supply, second only to hydropower, and 
growing. We could not have achieved this without the 
Forum’s work to verify and evaluate energy savings. They 
make it possible to literally, count on energy efficiency as a 
resource,” said Chair Henry Lorenzen.   
 

The Report provides an overview of the program and 
highlights the improvements that have been made with the 
expansion of the core functions of the Forum over the past 
year.  It also wraps up a four year process of ensuring that 
all unit energy savings measures are in compliance with the RTF according to Jennifer Light, 
Regional Technical Forum manager.   “The core mission of the Regional Technical Forum (RTF) is 
to ensure consistency and help meet targets,” Light said.    
 
2015 also marked a year of increased engagement with regional stakeholders.  Looking forward 
the RTF plans to develop new market analysis capability to track market changes over time.  
With 15 new members added in 2016, Light indicated the make-up of the new team brings 
expertise that will provide this capability as the Council moves forward with the 
implementation of the Seventh Power Plan.   
 
 
 
 
 
 

 


